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I. Introduction

The JSA Schengen received in June 2006 a request from the Austrian data protection authority to examine according to Article 115(3) of the Schengen Convention any difficulties concerning the implementation of Article 111 of the Schengen Convention and to draw up proposals for existing problems. In view of the circumstances leading to the request, the JSA also examined the impact of coinciding procedures on the implementation of Article 111.
II. Schengen Convention
With the creation of the Schengen Information System (Convention of 25 June 1991 implementing the Schengen Agreement of 14 June 1985
), specific alerts on individuals are exchanged between the states that are party to the Convention. The Convention defines the reasons and conditions for these alerts as well as the actions to be taken. One of the most important achievements of this Convention is probably the obligation of the States participating with the Schengen Information System to (directly) act on an alert from another State.
The relation between national law of the Schengen States and the Convention is clearly defined in Article 104 (2): "In so far this Convention does not lay down specific provisions the law of each Contracting Party shall apply to data entered in its national section of the SIS".

This indicates that specific provisions in the Convention prevail in situations where national laws contain different provisions.

An example of such a specific provision is the so called "owner principle" in Article 106(1): "Only the Contracting Party issuing the alert shall be authorized to modify, add to, correct or delete data which it has entered."

Although personal data connected to the alerts are processed in all Schengen States, this does not mean that the processing State can change data entered in the system by another State. Although the national law of the processing State applies, the specific provision in the Convention only allows changing or deletion of the data by the State that issued the alert.
III. Rights of the data subject
The harmonization achieved in creating the Schengen Information System also included the position of the data subjects. Data subjects rights were specified including provisions preventing that data subjects would be faced with procedural "hindrance" in pursuing their rights. The mere fact that the subject may not be in a position to travel to the Schengen area, should not cause any obstacle for requesting any legal action.

Recognizing their position, the Convention does not oblige the data subject to start (legal) proceedings regarding an alert in the State that has issued the alert. It is left up to the data subject to start such a procedure in any of the Schengen States of his choice. By doing so, the Schengen States made a clear statement of trust in a harmonized implementation of the applicable data protection rules.

The rights of the data subject are defined in Article 109 (1) - the right to have access - and in Article 110: the right to have factually inaccurate data corrected or unlawfully stored data deleted.

These rights shall be exercised in accordance with the law of the Schengen State before which these rights are invoked (Article 109(1)). In case data are entered in the Schengen Information System by another Schengen State, that State shall be given the opportunity to state its position before a decision is made.
The data subject has furthermore the right to request a national data protection supervisor of a Schengen State to check his data (Article 114(2)). In case these data are entered in the Schengen Information System by another State, the national supervisor shall coordinate this check with the national supervisor in the Schengen State responsible for the alert.

The data subject is also given the right to bring his case before a court or an authority competent under national law, an action to correct, delete, to obtain information or compensation in connection with an alert involving the data subject (Article 111 (1)).
The second paragraph of Article 111 obliges the Schengen States to mutually enforce final decisions as referred to in Article 111(1). 

In view of the system of guaranteeing the rights of the data subject in the Convention and especially the existence of the "owners principle" requires a mechanism in which final decisions of courts or authorities as referred to in Article 111(1) must be enforced, even by other Schengen States. Without such a mechanism, the principal data protection rights granted to a data subject in the Schengen Convention are not sufficiently safeguarded.
In view of their specific character, the articles dealing with the rights of the data subjects including the procedures to be followed must be regarded as specific provisions as referred to in Article 104(2).

IV Article 111 and other national procedures

One of the conditions for entering into force of the Convention is that the participating State has adopted the necessary national provisions in order to achieve a level of protection of personal data at least equal to that resulting from the principles laid down in the Council of Europe Convention for the Protection of Individuals with regard to Automatic Processing of Personal Data of 28 January 1981 and in accordance with Recommendation No R (87) 15 of 17 September 1987 of the Committee of Ministers of the Council of Europe regulating the use of personal data in the police sector.

All Schengen States have implemented the necessary data protection legislation, but the way it is implemented may demonstrate some differences. There are States in which the rights of the data subject are primarily dealt with in direct contact between the data subject and the authority responsible for the national part of the Schengen Information System. In other States, the national supervisors fulfill an important role as intermediary between that authority and the data subject.
The Schengen Convention recognizes these differences in some of the specific provisions concerning the data subject’s rights (e.g. Article 109). However, where no provision is foreseen for combining the Schengen – and national provisions, the Schengen provision providing for a specific rule applies (Article 104(2)).
This will be the case where an action as referred to in Article 111(1) is brought before a national court or competent authority of another State than responsible for the alert and where at the same time this alert is also subject of a legal procedure in the State responsible for the alert. Article 111 does not contain a provision regulating this coincidence. Taking into account the specific and fundamental nature of Article 111, the conclusion is justified that in the situation as described, Article 111 prevails.

In practice this should not cause problems since all Schengen States recognize in their national procedures the principle of hearing all parties involved. A procedure as referred to in Article 111 shall in practice not lead to a final decision without hearing the State responsible for the alert. The existence of another legal procedure will no doubt be taken into account by the court or authority as referred to in Article 111.
In case this information has not been made available, or when available has not lead to another decision, the specific character of Article 111 forces Schengen States to enforce that final decision.
It should furthermore be noted that in case such a decision leads to the deletion of the Schengen alert, it is left up to the alerting State to introduce a national alert into its national systems. A similarity can be found with Article 25 of the Schengen Convention: if a residence permit is issued by a Schengen State to an alien that has been alerted for the purposes of refusing entry, the state issuing the alert should withdraw the alert but may put the alien concerned on its national list of alerts.

Conclusion

Any final decision of a court or authority as referred to in Article 111 and dealing with an alert entered by another Contracting Party should always be enforced by that other party.

Brussels, 7 December 2006
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